LIABILITY OF EMPLOYERS FOR EMPLOYER-PROVIDED
CHILD CARE IN GEORGIA
by Alison Amold-Simmons'

Many employers provide child care for the children of their employees. These
employers have realized that they employ many working parents-men and women-who
need help caring for their children. Large companies have begun to recognize that they
will be competing desperately for valuable employees in the near future. Most of these
workers will be minorities and women, and most of them will need day care.1 Employerprovided child care has become a necessary investment for many companies. The
purpose of this paper is to discuss the liability employers who provide such a benefit
face. Since child care laws differ from state to state, this author's analysis will focus on
one state - Georgia. Although the focus of the article is on Georgia laws, the implications
are generally applicable to other states.
In delineating the liabilities of employers, this article considers the increasing
need for child care and the effects this has on business, the liabilities employers face if
they provide child care services for their employees, and the alternative of reducing that
liability by hiring an independent child care operator to provide these services.
WHY IS THERE AN INCREASED NEED FOR CHILD CARE, AND HOW HAVE
EMPLOYERS RESPONDED?
Due primarily to divorce and the increase in births out of wedlock, the number of single
parents has jumped from 6.9 million to 10.1 million since
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1980 (a 68.32% increase).2 In 1990, 57% of mothers with children under age six worked
outside the home.3 The work force is increasingly dominated by single parents and
working parents of young children. The stress of family responsibilities of working
parents with young children is felt by both men and women4 and results in a high and
expensive turnover rate; further, employee productivity lags when a worker's time and
attention are divided by family and job responsibilities.5 Therefore, many companies
consider child care support as a means to improve recruitment,6 increase productivity,7
reduce absenteeism, improve relations with unions, and increase retention of all
employees.8 Many employers have already begun working to assist their employees who
have conflicting work and family responsibilities. "Behind the movement are the
increasing number of working women and fear of a pending shortage of skilled
workers."9 In order not only to recruit skilled workers but also to retain them, many
companies provide a large choice of benefits that will help working parents deal with
their family responsibilities.10
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In addition, a company gains an edge in public relations when it helps its
employees and the community as a whole meet their child care needs. Companies not
only attract and retain employees more easily but can attract consumers as well. By
contrast, the public's opinion of a company can be injured if the company is perceived as
falling behind competitors who care enough to ensure that their employees' children
receive proper care.
EMPLOYER-PROVIDED CHILD CARE: THEORIES OF LIABILITY
As noted above, there are a variety of economic reasons why companies
provide child care benefits. Such employers must decide whether they wish to provide
on-site child care. After all, if employers merely subsidize child care for employees'
children, those workers will still feel the stress accompanying the task of finding good
care for their children.11 On-site child care allows employers to control the quality of the
child care services and remove that stress. While opening on-site child care centers might
appear to be desirable for employers and employees alike, it is not feasible for each
company. Although it can be a rather large investment of company manpower, it is very
important to create an internal management structure that will analyze feasibility and
consider potential benefits and potential liability.12
It is essential for employers to realize that the liability of private child care
centers is a new topic which Georgia legislators have only recently begun to address and
for which Georgia courts have very little precedent upon which to base decisions. In
order to begin an analysis of the predicted liability, however, there are a number of
theories of liability by which employers who operate their own child care centers could
be held accountable for the acts of those employed by the center.
RESPONDEAT SUPERIOR
Under the doctrine of respondeat superior an employer can be held liable for
the negligent, willful, malicious, or criminal acts of its employees when there is a masterservant relationship and the acts are committed in the course and scope of their
employment.13 By statute, employers are liable for torts committed by their child care
center employees when the acts are
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performed within the scope of the employer's businesses, whether they are committed by
negligence or voluntarily.14
Unintentional Torts—Negligence
Tort claims concerning child care centers usually involve negligence on the part
of the center or the employees. For example, in Jones v. Jones15 judgment was for a child
who had been burned by hot soup knocked over onto the child as a result of a child care
center supervisor negligently placing the soup very close to her.
When a child is injured and a tort claim is brought against a child care center,
Georgia courts apply a standard of reasonable care.16 The age of the child, the activity
involved, and his ability to recognize danger are all examples of the circumstances of the
injury that are often considered in determining whether there was a breach of the duty
owed.17
Courts do not apply strict liability whenever a child is injured. The courts
recognize that accidents will happen when children are part of any situation. Employers
only seem to be held liable when the accident in question was reasonably avoidable had
there been careful planning and thoughtful anticipation. Thus, employers can reduce their
potential liability by establishing policies and procedures at their child care centers which
the child care personnel must carry out. Employers' standards governing behavior can
illustrate that employers were thoughtful in their policies and procedures but could not
reasonably have foreseen certain accidents.
Intentional Torts
The fact that a tort was intentional rather than negligent does not, in and of
itself, preclude the doctrine of respondeat superior from applying.18 Employers are liable
for the intentional torts of their employees if they are committed within the scope of the
business.
For example, if employers have a punishment policy that allows spanking of
children at their child care center, then the employers are liable for injuries resulting from
such spanking. However, if the discipline policy clearly disallows any form of corporal
punishment and teaches and enforces alternative discipline methods, an employer may be
able to avoid liability in the spanking example under the respondeat superior theory. Note
that the
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test is not that the acts of the employees were done during the existence of the
employment (merely during the time covered by the employment), but whether they were
done in the prosecution of the employers' business.19 Under this test, most employers
probably will not be liable for intentional torts by those working for the employers in the
child care centers as long as proper policies are created and enforced.
Many employers are leery of starting child care centers because of the highly
publicized recent rash of child abuse occurrences in child care centers. It would be
unlikely for employers to be held liable for such occurrences.20 After all, intentional torts
such as child molestation, enticing a child for indecent purposes, and sexual exploitation
of children certainly are not part of the job of someone working at a child care center.
Nevertheless, employers might be liable in such circumstances if the employers knew or
should have known of the employees' tendencies to commit such torts. In those cases, the
employers' liability probably would result from their negligently hiring the employee.
NEGLIGENT HIRING
Even when an employer is not liable for the tort of his employee because the
employee had not been acting in the prosecution of the employer's business, the employer
may remain liable for his own negligence if he did not exercise due care in the selection
or retention of the employee.21 The complete standard in negligent hiring cases is
whether the employer knew, or in the exercise of ordinary care should have known, that
the employee was incompetent.22
Employers hiring employees for child care services must realize that courts
place special emphasis on the nature of the work to be performed when deciding what
constitutes ordinary care in a certain business. Child care requires special skills and puts
the well-being of children in the hands of the chosen employees, so employers are
required to be very thorough when investigating the qualifications of potential workers.23
Such investigations must not be limited to educational background checks. They must
include investigation of any criminal or abusive behavior and relevant work experience.
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A Georgia statute24 requires a minimal standard for such an investigation upon hiring an
employee. In order for an employer to minimize its potential liability, it might also
institute periodic criminal background checks of its existing employees. Also, its child
care center's manual should include policies which require proper supervision of
employees while they are caring for the children.
VIOLATION OF GEORGIA DAY CARE CENTER RULES AND REGULATIONS
Aside from the risks of tort liability, employers must comply with state and
local regulations. Among the myriad of these regulations are the requirements of a day
care center license 25 and approval by the local zoning authority, fire marshal, and local
building official.26 This is one of the first places companies will begin to learn the extent
of their potential liabilities.
There is currently no national regulation of child care in the United States. Each
state writes its own rules for this topic. Georgia's Rules and Regulations for Day Care
Centers27 is an in-depth set of regulations to which employers who are creating on-site
child care centers must adhere. The Rules and Regulations address topics including
licenses; applications; inspections; admissions and enrollment; administration and staff
requirements; record keeping and reporting; operations, health, safety and activities;
physical environment and equipment; emergency situations; food services and nutrition;
and enforcement and penalties.2* The regulations are very specific, to the point where the
authority in charge of the child care center is responsible, for example, for how infants
under six months of age are held29 and there being "[a]t least one hundred (100) square
feet...available for each child occupying the outside play area at any one time."30 Certain
safety regulations also state the limits of permissible disciplinary actions.31
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Under the Rules and Regulations and Section 19-7-5 of the O.C.G.A., child
care centers are responsible for reporting any suspected incident of child abuse, neglect,
deprivation, sexual assault, or sexual exploitation to the local County Department of
Family and Children Services.32
If employers operate their own child care centers, they are liable for civil
penalties of up to $500 per day for each violation of any rule or regulation that subjects a
child in care to injury or a life-threatening situation.33
Criminal penalties are also possible under the Rules and Regulations. If child
care center operators violate the licensing and inspection rules, they are guilty of a
misdemeanor.34
If a child was injured as a result of an act or omission in violation of the Rules
and Regulations, it might be treated as negligence per se.35
In addition to the Georgia Day Care Center Rules and Regulations, the
Criminal Code of Georgia states that any person supervising the welfare of a child under
the age of 18 commits the offense of cruelty to children when he willfully deprives the
child of necessary sustenance to the extent that the child’s health or well-being is
jeopardized or when he maliciously causes such a child cruel or excessive physical or
mental pain. Any person convicted of this felony shall be punished by imprisonment for
not more than 20 years.36 Although the employer would probably not be liable for the
commission of this offense by an employee, this is a good example of when an employer
could be held liable for negligent hiring if a new employee had been convicted of this
crime or had behaved in a manner that showed a tendency to commit such a crime. In
addition, an employer might also be liable for negligent hiring/supervision if the
employee was convicted of this crime while employed by the child care center and
proper supervision of the employee might have prevented the incident.
EMPLOYER LIABILITY WHEN AN INDEPENDENT CONTRACTOR HAS
CONTROL OVER CHILD CARE OPERATION
As shown above, there is a great deal of potential liability involved when
employers provide child care for their employees' children. Understandably, many
employers are hesitant to enter the child care business. The numerous rules and
regulations make child care a very specialized
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business, and a lack of experience with these regulations can expose employers to
tremendous liability. Employers can greatly reduce their liability if they hire experienced
independent contractors to provide the child care services.
It is essential to note the difference in the potential liability of the employer
that exists when the company itself is not operating the child care center. "An employer
generally is not responsible for torts committed by his employee when the employee
exercises an independent business and it is not subject to the immediate direction and
control of the employer."37 When a master-servant relationship exists (such as when an
employer is operating the day care center and hires someone to work in the center under
the direction of the employer), the employer is liable for many of the torts of the
employee.38 But when the employer hires an independent contractor who has complete
direction and control over the child care center, the employer is not liable for torts
committed by the independent contractor at the child care center.
If the employer wishes to avoid the potential for liability for negligence in this
situation, it is very important that the company allows the contractor to operate the child
care center completely on its own. "An employer is liable for the negligence of a
contractor...(5) [i]f the employer retains the right to direct or control the time and manner
of executing the work or interferes and assumes control so as to create the relation of
master and servant or so that an injury results which is traceable to his interference."39
Employer Responsibilities Imposed By Ownership Of Property
Employers are not totally free from liability if the employers hire independent
contractors to operate on-site child care centers. Where employers lease property to child
care agencies, the employers still have responsibilities based upon their ownership of the
property on which the child care is provided. Although landlords are not insurers, they are
under a legal duty to keep the premises in repair, and they are liable in damages to
people who are injured on their property if the injuries are results of the defective
construction of buildings or because of the landlords' failure to repair defects of which
they know or in the exercise of reasonable diligence ought to know.* Therefore,
employers must either maintain their property for child occupation or sell their property
to the independent contractors.
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Negligent Hiring Of Independent Contractors
If employers hire independent contractors to operate child care centers that are
not located on property owned by the employers, negligent hiring claims would appear to
be the only form of potential liability facing the employers. Employers must use
reasonable care whether they are hiring employees or independent contractors.41 Thus,
employers are liable for negligent hiring with regard to independent contractors just as
discussed earlier concerning negligent hiring of employees. In order to minimize legal
liability in such a case it would still be prudent for employers to hire experienced day
care center operators, check criminal records, etc. just as in the hiring of an employee.
CONCLUSION
The number of single working parents and dual-income families has increased
dramatically in the United States over the last ten years alone. Many employers now
provide some form of child care for their employees' children in order to improve
recruitment, productivity and retention of workers. Once employers believe on-site child
care centers are feasible for their companies, they should consider the different types of
potential liability in which child care services could result. This article has considered
such potential liability faced by Georgia employers. Employers in other states as well as
Georgia employers considering child care centers in out-of-state locations must review
the laws in the state in which the center is located. The liability of employers in most
states will be similar to the liability of employers in Georgia.
If employers operate the child care centers, their centers will be held to a
standard of reasonable care, and they will be liable for many of the torts committed by
their child care workers (including employee negligence), the employers' negligent
hiring, and non-compliance with all the provisions of Georgia's Rules and Regulations for
Day Care Centers.
If employers hire independent contractors who have complete direction and
control of the child care facilities on the employers' property, the employers remain liable
for any negligent hiring of the independent contractor and for injuries resulting from
defective construction or disrepair of the building or land. Further, employers avoid
entering the labyrinth of the Georgia Rules and Regulations for Day Care Centers and the
ensuing risks of civil and criminal penalties. When utilizing child care facilities located
on the property of an independent contractor, employers greatly reduce the possibility of
both vicarious liability for torts of the child care provider and
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liability resulting from responsibility for property maintenance. Each employer must
review its situation and assess the benefits, costs and potential liabilities. The benefits of
on-site child care are great and are proven. The potential for liability exists but with
proper management can be minimized.

